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WHAT IS THE CURE?: NONMONETARY 
DEFAULTS UNDER EXECUTORY CONTRACTS

By David S. Kupetz*

I. ASSUMPTION OF EXECUTORY CONTRACTS
The Bankruptcy Code (the “Code”) provides that, subject to court

approval, a bankruptcy estate representative (trustee or debtor in pos-
session—the “Estate Representative”) “may assume or reject any execu-
tory contract or unexpired lease of the debtor.”1 The Code was designed
to allow a debtor to elect to discontinue performance under a burden-
some contract, while permitting the debtor to force the other party to the
contract to continue performance under a contract valuable to the bank-
ruptcy estate.2 When a debtor is in default under an executory contract,
the Estate Representative may nonetheless assume the contract if it
cures (or provides adequate assurance that it will promptly cure) such
default, compensates (or provides adequate assurance of prompt com-
pensation) for any pecuniary loss of the other party resulting from such
default, and provides adequate assurance of future performance under
the contract.3 The power to assume a contract in default is not depen-
dent upon language in the contract allowing for the cure of a default,
because “if the trustee has power to assume the contract, he or she must
also have power to cure or the assumption of a contract is futile.”4 Fur-
ther, the power to provide assurance of a prompt cure is an extraordi-
nary power under the Code.5

II. NONMONETARY DEFAULTS
If the Estate Representative has reasonably exercised its business

judgment in determining whether to reject or assume an executory con-
tract, the decision will generally be approved by the bankruptcy court.6
However, courts have found assumption of an executory contract to be
more complicated when nonmonetary defaults are involved. The First
Circuit Court of Appeals, in Newark Ins. Co. v. BankVest Capital Corp. (In
re BankVest Capital Corp.),7 addressed what it characterized as “an
exception to an exception to the usual rule”8 governing assumption of
executory contracts under section 365 of the Code. Ordinarily, an execu-
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tory contract can be assumed (or rejected), subject to court approval.
Further, if a default exists under the executory contract, the default must
be cured (or adequate assurance of cure must be provided) in accor-
dance with section 365(b)(1) of the Code. In BankVest, the First Circuit
recognized that “the requirement in § 365(b)(1) that the debtor cure
defaults prior to assumption itself has exceptions.”9

III. THE CONFLICTING RULES OF CLAREMONT AND 
BANKVEST

The scope of the exception under section 365(b)(2)(D) of the Code to the
cure requirement was at issue in BankVest. Section 365(b)(2)(D) provides:

(2) Paragraph (1) of this subsection does not apply to a default that
is a breach of a provision relating to—

. . .

(D) the satisfaction of any penalty rate or provision relating to a
default arising from any failure by the debtor to perform
nonmonetary obligations under the executory contract or
unexpired lease.10

Courts interpreting the language of section 365(b)(2)(D) have split in two
general ways. In In re Claremont Acquisition Corp.,11 the Ninth Circuit
Court of Appeals essentially read subparagraph (D) as follows:

(D) the satisfaction of any penalty rate or [any other penalty] provision
relating to a default arising from any failure by the debtor to perform non-
monetary obligations under the executory contract or unexpired lease.

Under this interpretation, the word “penalty” in subparagraph (2)(D)
describes both “rate” and “provision” (the “Claremont Rule”).

In contrast, in BankVest, the First Circuit concluded that the word
“penalty” in section 365(b)(2)(D) describes only the term “rate,” and that
the second half of subparagraph (2)(D) creates a distinct exception for
nonmonetary defaults (the “BankVest Rule”). Under this view, the lan-
guage of the statute can be read as follows:

(D) the satisfaction of any penalty rate[,] or [any] provision relating to a
default arising from any failure by the debtor to perform nonmonetary obli-
gations under the executory contract or unexpired lease.

In BankVest, the debtor was in the business of originating, securitizing,
selling, and servicing equipment leases. Under the contract at issue, the
debtor agreed to lease specified computer equipment and the lessees
were obligated to make monthly rental payments. Further, the debtor
agreed to arrange for delivery of the equipment directly to the lessees
from the manufacturer. Certain of the specified equipment was not avail-
able at the time of the commencement of the lease and it was agreed that
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the manufacturer would provide the lessees with substitute “loaner”
equipment pending completion and delivery of the balance of the equip-
ment identified under the lease. Following confirmation of the debtor’s
chapter 11 plan and pursuant to a provision in the plan providing for the
determination of cure costs pursuant to section 365(b)(1) for all execu-
tory contracts to be assumed, the lessees asserted that the debtor had
defaulted on the subject contract by failing to replace the loaner equip-
ment with the balance of the items identified in the lease. “Further, they
contended that this non-monetary default was a historical fact not sus-
ceptible to cure (i.e., nothing BankVest could do would remedy its histor-
ical failure to deliver the equipment on time).”12

In Claremont, the executory contracts at issue involved automobile
dealer franchise agreements. The franchise agreements provide that the
manufacturer could terminate the franchise for the dealer’s failure to
operate the business for seven consecutive business days. The debtors in
that case had ceased operating their automobile dealerships 13 days
prior to filing their chapter 11 petitions. The Ninth Circuit concluded
that the “Debtors’ failure to operate the dealership for two weeks pre-
ceding the bankruptcy filing constituted a nonmonetary default. More-
over, this default is a ‘historical fact’ and, by definition, cannot be
cured.”13 This precluded assumption of the franchise agreements.

In reaching its conclusion in Claremont, the Ninth Circuit determined
that the construction of section 365(b)(2)(D) in a manner where the word
“or” operates to create two distinct and independent exceptions to the
cure requirements would be “both grammatically incorrect and nonsen-
sical.”14 Moreover, the Ninth Circuit found the “proper construction” of
section 365(b)(2)(D) to be “readily apparent,” stating:

A proper reading of subsection (D) requires that the adjective “penalty”
modify both the words “rate” and “provision,” not just the word “rate.” Fur-
thermore, like the word “penalty,” the word “satisfaction” must also define
both “rate” and “provision.” Stated differently, subsection (D) provides an
exception from cure for satisfaction of “penalty rates” and “penalty provi-
sions.” When construed in this manner, the clause following the word “or”
is not a catch-all exception to paragraph (1), but instead an exception con-
cerning those provisions of a contract which impose a penalty for a debtor’s
failure to perform a nonmonetary obligation.15

In BankVest, the First Circuit recognized that if the plain language of
section 365(b)(2)(D) dictated a conclusion there would be no need to go
any further. However, unlike the Ninth Circuit in Claremont, the First
Circuit did not find that the proper construction of the statute was
readily apparent by reviewing the language. The First Circuit stated:
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[W]e see no textual basis for preferring appellants’ interpretation to the
one adopted by the bankruptcy court, which strikes us as equally consis-
tent with the text. Nothing in the language or syntax of § 365(b)(2)(D)
unambiguously requires either outcome. Indeed, we are hard-pressed to
endorse any “plain meaning” argument where, as here, other federal
courts have reached conflicting answers to the same question based on the
same “plain” language.16

The First Circuit rejected the reasoning underlying the Ninth Circuit’s
construction of subparagraph (2)(D), finding that the text of section
365(b)(2)(D) is awkward and ungrammatical on any reading. The First
Circuit stated:

[I]t proves nothing to say that the statute remains syntactically flawed
when whole clauses are omitted. In any event, ‘the task of statutory inter-
pretation involves more than the application of syntactic symmantic rules
to isolated sentences.’ . . . The wiser methodology, and the one that we
employ here, is to interpret Congress’s words in light of the goals and
underlying policies of the statute as a whole.17

Finding the language of section 365(b)(2)(D) to be ambiguous, the First
Circuit sought to derive congressional intent from other sources. The
First Circuit did not find the legislative history of section 365(b)(2)(D) to
be helpful. Rejecting the view of the Ninth Circuit expressed in Clare-
mont that the limited legislative history of the section suggests that Con-
gress only intended to relieve debtors of the obligation to pay penalties
and not to free debtors from the cure requirement with respect to non-
monetary defaults, the First Circuit stated:

At best, the legislative history indicates that Congress intended
§ 365(b)(2)(D) to free debtors from lease provisions requiring the payment
of penalty rates. . . But subparagraph (2)(D) also refers to non-monetary
defaults, and the legislative history does not indicate what Congress
intended by that reference. To interpret the House Report’s explanation of
one clause of subparagraph (2)(D) as a limitation on the scope of a different,
unmentioned clause would ‘overstate the inferences that can be drawn
from an ambiguous act of legislative drafting. . . .’18

Accordingly, the First Circuit concluded that the legislative history was
not helpful with regard to interpreting the scope of subparagraph (2)(D).

The First Circuit, in BankVest, carefully considered the purposes and
policies underlying section 365. “The best approach to interpreting
§ 365(b)(2)(D) focuses on practical considerations of bankruptcy policy
and Congress’s overarching purposes in the Bankruptcy Code.”19 The
First Circuit discussed criticism of the Claremont decision by bankruptcy
commentators viewing that case as an obstacle to the successful reorga-
nization of many debtors. Frequently, nonmonetary defaults are “histori-
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cal” facts that are not possible to cure after the fact. “Requiring a debtor
to cure such incurable defaults is tantamount to barring the debtor from
assuming any lease or contract in which such a default has occurred—no
matter how essential that contract might be to the debtor’s reorganiza-
tion in bankruptcy.”20 Rejecting the Claremont Rule, the First Circuit
found that this could not be what Congress intended since it would
severely undermine: (i) the basic purpose of section 365 to advance the
successful rehabilitation of the debtor for the benefit of both the debtor
and its creditors; and (ii) the overarching goal of the Code of maximizing
the value of the estate for all creditors.21

In concluding that section 365(b)(2)(D) is intended to allow debtors to
assume executory contracts without being obliged to cure nonmonetary
defaults, the First Circuit found its interpretation to be consistent with
the remaining subparagraphs in section 365(b)(2), “which are directed to
so-called ipso facto clauses (for instance, contract provisions that force
debtors into default merely for becoming insolvent or seeking bank-
ruptcy protection),”22 stating:

Like defaults based on breaches of ipso facto clauses, non-monetary
defaults are often a product of the debtor’s very financial distress. In Clare-
mont itself, for example, the non-monetary default that prevented the debt-
ors from assuming their franchise agreement was their decision to close
their automobile dealership for the two weeks immediately prior to their
bankruptcy petition . . . So in the end, they were denied a valuable asset in
their chapter 11 reorganization because the same financial hardship that
drove them into bankruptcy also forced them to default on their dealership
agreement. This, we conclude is among the ipso facto harms that Congress
intended § 365(b)(2)(D) to prevent.23

The First Circuit further pointed out that, like with respect to direct
ipso facto provisions (forfeiture provisions based on bankruptcy, insol-
vency, financial condition, or the appointment of a receiver or other cus-
todian), a potential creditor could draft a contract in a manner designed
to prevent assumption of the contract post-bankruptcy by specifically
defining nonmonetary defaults.

This creates the risk that a potential creditor can effectively ‘bankruptcy-
proof’ its contract with a financially troubled company by making the
deal contingent on the achievement of stringent performance or quality
benchmarks. One recognized purpose of the ipso facto clauses in
§ 365(b)(2) is to prevent creditors from opting out of the bankruptcy pro-
cess in this manner.24

The First Circuit explained that since ipso facto defaults “are not nec-
essarily non-monetary,” the interpretation of section 365(b)(2)(D) as
relieving the Estate Representative from the obligation to cure nonmon-
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etary defaults is not redundant with the relief from ipso facto provisions
provided in subparagraphs (2)(A) to (C).25

IV. MATERIAL DEFAULTS
Some courts have attempted to soften the impact of the Claremont

Rule by limiting the types of nonmonetary defaults they find to be incur-
able. In In re New Breed Realty Enterprises, Inc.,26 the court held that
“[w]here the default is non-monetary and is not curable, the debtor is
precluded from assuming an executory contract only if the default was
material or if the default caused ‘substantial economic detriment.”27 In
New Breed, the court nonetheless found the debtor could not cure under
subparagraph (2)(D) what it characterized as a nonmonetary default
arising from its failure to close a transaction “by the time of the essence
closing date.”28 The court found that allowing the debtor to assume the
contract would circumvent the effect of a material provision. The New
Breed court precluded the debtor from assuming the contract since it
found that the default went to “the fundamental right to remain in or end
a contractual relationship.”29

In In re Walden Ridge Development, LLC,30 the court addressed a situa-
tion involving essentially the same facts as were present in New Breed
and reached an opposite conclusion:

This Court does not follow the lead of New Breed in characterizing the fail-
ure of a buyer to pay the purchase price under an executory contract as a
non-monetary default. Such default simply does not equate to the “histori-
cal fact” default in the automobile franchise cases which may be character-
ized as non-monetary. Here, the failure to close was occasioned by the
failure to pay the purchase price and thus constitutes a monetary default
which is curable through the payment of the purchase price together with
fair compensation as provided in § 365(b)(1)(A) and (B).31

Like the court in New Breed, the court in Walden Ridge, purported to
follow the Third Circuit’s view in Joshua Slocum that the Estate Repre-
sentative need not cure a nonmonetary default unless the default was
material or caused substantial economic detriment. The approach of the
court in Walden Ridge further limited the scope of the Claremont Rule by
finding that it applied only to franchise cases and certain other material
nonmonetary defaults causing substantial economic detriment and not
to an Estate Representative’s failure to pay the purchase price and close
a transaction regardless of whether there was a time-of-the-essence clos-
ing date requirement in the contract.
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V. EFFECT OF 2005 AMENDMENTS TO THE BANKRUPTCY 
CODE

In the course of its analysis of section 365(b)(2)(D) in BankVest, the
First Circuit considered the then-pending legislation to amend section
365(b)(2)(D) by striking the phrase “penalty rate or provision” and
replacing it with “penalty rate or penalty provision” and also amending
section 365(b)(1) by modifying the cure requirement for certain nonmon-
etary defaults. At the time of the BankVest decision, the First Circuit
found that “[t]he most that can be gleaned from this unenacted legisla-
tion is that at least some members of Congress are aware that
§ 365(b)(2)(D) is a problem. It does not tell us how Congress in 1994 [the
time that the then-existing version of Section 365(b)(2)(D) was enacted]
intended the present version of subparagraph (2)(D) to operate in cases
like the one at bar.”32

With the adoption of the 2005 amendments to the Code,33 the language
of subparagraph (2)(D) is now clearer and will be applied with respect to
cases commenced 180 days or more following the enactment of the new
legislation. Subparagraph (2)(D) has been amended by adding the word
“penalty” prior to the word “provision” and, as amended, reads as follows:

(D) the satisfaction of any penalty rate or penalty provision relating to a
default arising from any failure by the debtor to perform nonmonetary obli-
gations under the executory contract or unexpired lease.

Accordingly, under subparagraph (2)(D), penalty rates and other pen-
alty provisions arising from a nonmonetary default do not need to be
cured in order for assumption of the executory contract. This would
seem to reflect an adoption of the Claremont Rule, at least as far as sub-
paragraph (2)(D) is concerned. However, section 365(b)(1)(A) has also
been amended in a manner that impacts the Estate Representative’s
obligation to cure nonmonetary defaults.

Prior to the 2005 amendments, subparagraph (1)(A) of section 365(b) of
the Code simply provided the requirement that the Estate Representa-
tive could not assume an executory contract unless it “(A) cures, or pro-
vides adequate assurance that the trustee will promptly cure such
default”. Under the 2005 amendments, subparagraph (b)(1)(A) now pro-
vides that, with respect to assumption of an executory contract where a
default exists, the Estate Representative cannot assume the contract
unless it:

(A) cures, or provides adequate assurance that the trustee will promptly
cure, such default other than a default that is a breach of a provision relat-
ing to the satisfaction of any provision (other than a penalty rate or penalty
provision) relating to a default arising from any failure to perform nonmon-
etary obligations under an unexpired lease of real property, if it is impossi-
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ble for the trustee to cure such default by performing nonmonetary acts at
and after the time of assumption, except that if such defaults arises from a
failure to operate in accordance with the nonresidential real property
lease, then such default shall be cured by performance at and after the time
of assumption in accordance with such lease, and pecuniary losses result-
ing from such default shall be compensated in accordance with the provi-
sions of this paragraph.34

In order to fit within the new exception to the cure requirement under
amended subparagraph (1)(A), it appears that the following elements
need to be present: (1) the default must be a nonmonetary default (but
not a related penalty rate or penalty provision); (2) the default must
occur under a real property lease; and (3) it must be impossible for the
Estate Representative to cure the nonmonetary default. However, if the
default involves failure to operate under a nonresidential real property
lease, that nonmonetary default can and must be cured by performance
at and after the time of assumption. It is unclear why this amendment is
limited to nonmonetary defaults under real property leases, instead of
applying to all executory contracts. Moreover, it is unclear why the “fail-
ure to operate” provision only applies to nonresidential real property
leases. The amendment, presumably would not change the result in Cla-
remont where the contracts at issue were dealership franchise agree-
ments and not simply real property leases. Further, the question of what
it means to be “impossible” for the Estate Representative to cure the
nonmonetary default may, in some instances, result in uncertainty and
disagreement. Additionally, it may be uncertain whether particular
defaults are truly nonmonetary in nature. For example, it is the view of
the court in New Breed that the failure to close a time-of-the-essence
transaction by paying the purchase price is a nonmonetary, historical
default that cannot be cured. The court in Walden Ridge rejected this
approach. However, if the subject contract is not a real estate lease, the
nonmonetary default cure exception will not apply in any event. If a con-
tract is titled as a real estate lease, but also includes, attaches, references
or otherwise is connected with other agreements, do nonmonetary
defaults under the “lease of real property” or under the connected agree-
ments come within the cure exception of subparagraph (b)(1)(A)?

VI. CONCLUSION
While likely to spawn uncertainty in litigation connected with the cur-

ing of defaults in the process of assuming real property leases, the 2005
amendments to section 365 do at least attempt to address the Claremont
problem when the historical, incurable default situation arises in the
context of a real property lease. However, the problem continues to exist
and is likely to hamper reorganization efforts when nonmonetary
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defaults are present in other types of executory contracts. Moreover, it
would appear that in cases governed by the 2005 amendments, the Clare-
mont Rule, as codified in amended section 365(b)(2)(D), will apply to
executory contracts that are not real property leases.
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